PERTH &
EINROSS

COUREIL

Pullar House 35 Kinnoull Street Perth PH1 5GD Tel: 01738 475300 Fax: 01738 475310 Email: onlineapps@pkc.gov.uk

Applications cannot be validated until all the necessary documentation has been submitted and the required fee has been paid.
Thank you for completing this application form:
ONLINE REFERENCE 100678570-001

The online reference is the unique reference for your online form only. The Planning Authority will allocate an Application Number when
your form is validated. Please quote this reference if you need to contact the planning Authority about this application.

Applicant or Agent Details

Are you an applicant or an agent? * (An agent is an architect, consultant or someone else acting
on behalf of the applicant in connection with this application) D Applicant Agent

Agent Details

Please enter Agent details

Company/Organisation: JJF Planning
Ref. Number: You must enter a Building Name or Number, or both: *
First Name: * Joe Building Name:
Last Name: * Fitzpatrick Building Number: 35
Telephone Number: * 07974426615 '(B\Sdt?eer)s:J Aytoun Crescent
Extension Number: Address 2:
Mobile Number: Town/City: * Burntisland
Fax Number: Country: * United Kingdom
Postcode: * KY3 9HS
Email Address: * joe.fitzpatrick390@gmail.com

Is the applicant an individual or an organisation/corporate entity? *

Individual D Organisation/Corporate entity
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Applicant Details

Please enter Applicant details

Title: Mr You must enter a Building Name or Number, or both: *

Other Title: Building Name:

First Name: * David Building Number:
o Dourley Addres§ *1

Last Name: (Street):

Company/Organisation Address 2:

Telephone Number: * Town/City: *

Extension Number: Country: *

Mobile Number: Postcode: *

Fax Number:

Email Address: * joe fitzpatrick390@gmail.com

Site Address Details

Planning Authority: Perth and Kinross Council

Full postal address of the site (including postcode where available):

Address 1:

Address 2:

Address 3:

Address 4:

Address 5:

Town/City/Settlement:

Post Code:

Please identify/describe the location of the site or sites

2 Birnam Terrace Birnam
Northing 741751 Easting 303167
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Description of Proposal

Please provide a description of your proposal to which your review relates. The description should be the same as given in the
application form, or as amended with the agreement of the planning authority: *
(Max 500 characters)

Change of use from flat to short-term let unit (in retrospect).

Type of Application

What type of application did you submit to the planning authority? *

Application for planning permission (including householder application but excluding application to work minerals).
D Application for planning permission in principle.
D Further application.

D Application for approval of matters specified in conditions.

What does your review relate to? *

Refusal Notice.
D Grant of permission with Conditions imposed.

D No decision reached within the prescribed period (two months after validation date or any agreed extension) — deemed refusal.

Statement of reasons for seeking review

You must state in full, why you are a seeking a review of the planning authority’s decision (or failure to make a decision). Your statement
must set out all matters you consider require to be taken into account in determining your review. If necessary this can be provided as a
separate document in the ‘Supporting Documents’ section: * (Max 500 characters)

Note: you are unlikely to have a further opportunity to add to your statement of appeal at a later date, so it is essential that you produce
all of the information you want the decision-maker to take into account.

You should not however raise any new matter which was not before the planning authority at the time it decided your application (or at
the time expiry of the period of determination), unless you can demonstrate that the new matter could not have been raised before that
time or that it not being raised before that time is a consequence of exceptional circumstances.

See Notice of Review Statement

Have you raised any matters which were not before the appointed officer at the time the D Yes No
Determination on your application was made? *

If yes, you should explain in the box below, why you are raising the new matter, why it was not raised with the appointed officer before
your application was determined and why you consider it should be considered in your review: * (Max 500 characters)

Page 3 of 5




Please provide a list of all supporting documents, materials and evidence which you wish to submit with your notice of review and intend
to rely on in support of your review. You can attach these documents electronically later in the process: * (Max 500 characters)

SUPPORTING DOCUMENTS 1. Personal Statement by Applicant. 2. Short-term Let Licence. 3. Decision Notice
15th May 2024. 4. Delegated Report of Handling — 23/01707/FLL. 5. Delegated Report of Handling - 22/01826/FLL. 6.

Delegated Report of Handling - 22/00143/FLL. 7. Perth and Kinross Council Non-statutory Guidance — Change of Use
of Residential Property to STL. 8. Scottish Government Circular 1/2023 — Short-term Lets and Planning. 9. The
Town and Countrv Plannina (Short-term Let C

Application Details

Please provide the application reference no. given to you by your planning 23/01707/FLL
authority for your previous application.

What date was the application submitted to the planning authority? * 10/10/2023

What date was the decision issued by the planning authority? * 15/05/2024

Review Procedure

The Local Review Body will decide on the procedure to be used to determine your review and may at any time during the review
process require that further information or representations be made to enable them to determine the review. Further information may be
required by one or a combination of procedures, such as: written submissions; the holding of one or more hearing sessions and/or
inspecting the land which is the subject of the review case.

Can this review continue to a conclusion, in your opinion, based on a review of the relevant information provided by yourself and other
parties only, without any further procedures? For example, written submission, hearing session, site inspection. *

Yes |:| No

In the event that the Local Review Body appointed to consider your application decides to inspect the site, in your opinion:

Can the site be clearly seen from a road or public land? * Yes D No
Is it possible for the site to be accessed safely and without barriers to entry? * Yes |:| No

Checklist — Application for Notice of Review

Please complete the following checklist to make sure you have provided all the necessary information in support of your appeal. Failure
to submit all this information may result in your appeal being deemed invalid.

Have you provided the name and address of the applicant?. * Yes D No

Have you provided the date and reference number of the application which is the subject of this Yes |:| No

review? *

If you are the agent, acting on behalf of the applicant, have you provided details of your name Yes D No D N/A

and address and indicated whether any notice or correspondence required in connection with the
review should be sent to you or the applicant? *

Have you provided a statement setting out your reasons for requiring a review and by what Yes D No
procedure (or combination of procedures) you wish the review to be conducted? *

Note: You must state, in full, why you are seeking a review on your application. Your statement must set out all matters you consider
require to be taken into account in determining your review. You may not have a further opportunity to add to your statement of review
at a later date. It is therefore essential that you submit with your notice of review, all necessary information and evidence that you rely
on and wish the Local Review Body to consider as part of your review.

Please attach a copy of all documents, material and evidence which you intend to rely on Yes D No
(e.g. plans and Drawings) which are now the subject of this review *

Note: Where the review relates to a further application e.g. renewal of planning permission or modification, variation or removal of a
planning condition or where it relates to an application for approval of matters specified in conditions, it is advisable to provide the
application reference number, approved plans and decision notice (if any) from the earlier consent.
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Declare — Notice of Review
I/We the applicant/agent certify that this is an application for review on the grounds stated.
Declaration Name: Mr Joe Fitzpatrick

Declaration Date: 15/07/2024
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Joe Fitzpatrick
Planning Consultant

Joe fitzpatrick320@gmail.com
07974426615
01592874360

Notice of Review Statement

Planning Application 23/01707/FLL Change of use from flat to short-term let unit (in
retrospect) | 2 Birnam Terrace Birnam Dunkeld PH8 ODR
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1.1

1.2

1.3

1.4

INTRODUCTION

This Grounds for Review Statement provides the supporting justification for approval of
planning application reference 23/01707/FLL for Change of Use (In Retrospect) from Flat to
Short Term Let at 2 Birnam Terrace Birnam Dunkeld. The Short Term Let use has been
operating for a period of 2 years, as detailed in my clients supporting justification (Document

1),

The application was submitted following approval of a Short Term Let Licence (Licence No:
PK11185F) by Perth and Kinross Council under The Civic Government (Scotland) Act 1982
(Licensing of Short-term Lets) Order 2022 (Document 2). It will be noted that under the section
relating to Planning Permission the terms of the Licence state:

13. Where the premises is in a short-term let control area for the purposes of
section 26B of the

Town and Country Planning (Scotland) Act 1997(4) (“the 1997 Act”), the holder of
the licence must,

where the use of the premises for a short-term let requires planning permission
under the 1997

Act, ensure that either—

a. an application has been made for planning permission under the 1997 Act and
has not yet

been determined, or

b. planning permission under the 1997 Act is in force.

Despite there being no short term let control area designated for Dunkeld and Birnam, my
client was aware of the Councils proposals to make such a designation under Section 26B of
the Town and Country Planning (Scotland) Act 1997 (As Amended) and in preparation for this,
they sought to respond positively to the good intent shown by the Council in granting the Short
Term Let Licence by voluntarily applying for planning permission to consolidate the change of
use.

The application was subsequently refused under delegated powers on 15" May 2024. The
Decision Notice (Document 3) stated the following reasons for refusal:

1 The proposal is contrary to National Planning Framework 4 (2023) Policy 14(c):
Design, Quality and Place and Perth and Kinross Local Development Plan 2 (2019),
Policies 1A Placemaking and Policy 17 (d) Residential Areas as the short-term let
accommodation would adversely impact on the amenity of neighbouring residents
and the short-term let use would not be compatible with the amenity and character
of the surrounding residential area.

2 The proposed retrospective change of use is contrary to Policy 30(e): Tourism of
National Planning Framework 4 (2023) as the proposal would result in:

i) An unacceptable impact on local amenity and character of the area, and

ii) The loss of residential accommodation where such loss is not outweighed by
demonstrable local economic benefits.

35 AYTOUN CRESCENT BURNTISLAND FIFE KY3 9HS



2.0

21

2.2

2.3

24

3.0

3.1

3.2

TERMS OF ASSESSMENT

In presenting the case for approval of the application, the terms of assessment are set out
within the Town and Country Planning (Scotland) Act 1997 (the Act). Specifically, Sections 25
and 37(2) of the Act provide the primary legislative context within which Planning Authorities
are required to reach decisions on individual applications for planning permission. Section 25
advises that:

Where, in making any determination under the planning Acts, regard is to be had to
the development plan, the determination shall be made in accordance with the plan
unless material considerations indicate otherwise.

Section 37(2) of the Act further advises that:

In dealing with such an application the authority shall have regard to the provisions
of the development plan, so far as material to the application, and to any other
material considerations.

The development plan comprises TAYplan -2017, the Perth & Kinross Local Development Plan
2 — 2019 and the National Planning Framework 4 — 2023 (NPF4). Contrary to the Councils
assessment of the application under the above primary legislative requirements, as set out
within the Report of Handling (RoH) (Document 4), it is considered that the development plan
and other material considerations provide a strong case for approval of this application.

In this regard, in addition to the above development plan context, the following material
considerations will be addressed in support of approval of this application:

e The Town and Country Planning (Short-term Let Control Areas) (Scotland) Regulations
2021 (Document 5);

e Planning Circular 1/2023 — Short-term Lets and Planning (Document 6);

e The Perth and Kinross Non-statutory Planning Guidance — Change of Use of Residential
Property to Short-term Let (Document 7)

e Planning Permission 22/01826/FLL - Report of Handling (Document 8); and

e Planning Permission 22/00143/FLL — Report of Handling (Document 9).

GROUNDS FOR REVIEW

The primary considerations under development plan policy in relation to an assessment of an
application for a short-term let are set out under NPF4 Policy 30 Tourism. Although reference
is made to NPF4 Policy 14 (c) and Policy 1A of the Perth & Kinross Local Development Plan,
the matters raised are essentially the same. In this regard, the criteria can be summarised as
assessing:

e effect on local amenity and the character of an area; and
o effect on the local housing supply.

In relation to both these criteria, the Council has concluded that the retrospective approval of
the short-term let at 2 Birnam Terrace would have an adverse effect. However, the Councils
conclusions are considered to be flawed in that the reasoning behind such conclusions is
based on a false presupposition that the Council is powerless to take remedial action to avoid
the above effects.
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3.7

3.8

3.9

The RoH (Document 4) advises that it is the cumulative impact of the number of short-term
lets within an area that is the cause for concern. In this regard the RoH states:

The property to which this application refers, falls within the area that has been
consulted on as a potential short-term let control area, where the number of short-
term lets may be impacting on the availability of appropriate housing for local
residents.

In terms of addressing this cumulative impact, my client fully agrees that the Council is entirely
justified in seeking to take remedial action in the interests of making sure there is sufficient
housing for local people. However, my client is concerned that the Councils decision to refuse
this application is predicated on a presupposition that it is powerless to take action to take
remedial measures to prevent a growing cumulative adverse impact on local amenity, the
character of the area and housing supply.

In this regard, it would be understandable for the Council to refuse the application if a position
had been reached whereby there were a large number of lawfully operating short-term lets
within the Dunkeld and Birnam area that the Council was powerless to do anything about
through recourse via enforcement action to achieving restoration to a predominance of
standard Class 9 residential uses. However, this is far from the case in relation to the situation
within the Dunkeld and Birnam area.

Since 2019 there have been only 12 applications for planning permission for a change of use
to form a short-term let within the Dunkeld and Birnam area. Therefore, although it is
acknowledged that there are a large number of short-term lets within the Dunkeld and Birnam
area and that this may be impacting local housing supply, the vast majority of these short-term
lets are operating without planning permission. In this regard the Council has stated that it
considers all changes of use from a residential property to a short-term let to constitute a
material change that requires planning permission.

Therefore, in view of the above, it lies within the Councils power to prevent the above concerns
over cumulative impact via the planning system. On this basis, it is considered unreasonable
for the Council to penalise my client due to an assessment of a cumulative impact that may be
happening, when it lies within the Councils power to ensure that such a cumulative impact
does not happen.

It is undoubtedly the case that the Council recognises the importance of supporting tourism in
the interests of sustaining a healthy local economy in the long term and this is reflected in the
policies of the Perth & Kinross LDP. However, it is also recognised that there is a need to
maintain a healthy supply of housing for local people, especially affordable housing, and that
this must also be a priority for the Council. Maintaining a sustainable balance between these
two competing objectives is crucial.

However, at present the Council lacks sufficient information upon which to base decisions
which will lead to such a sustainable balance being achieved. In this regard, the Councils
decision to refuse my clients application has been taken without any information on how many
short-term lets there are in the area and how many such uses the area can sustain. There is
also strong evidence that the Short-term Let Licencing procedure itself is having an effect in
reducing the overall number of short-term let uses without the need for such reductions to be
achieved via the planning system. The situation at Birnam Terrace provides a prime example
of this in that there were previously 4 such short-term let uses there prior to the Licencing
process being introduced. There are now only two, including the use at 2 Birnam Terrace. The
RoH makes no mention of this crucial piece of information, no doubt for no other reason than
the fact that such information is simply unavailable to Case Officers.
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3.16

3.17

In addition, there is no information on the extent to which the lack of housing supply and the
consequent elevated house prices in Dunkeld and Birnam are being driven by the number of
short-term lets. A strong factor in this, if not the primary factor, is the lack of an adequate local
housing land supply. Again, it lies within the Council’'s power to address this by allocating more
land for housing within the Dunkeld and Birnam area.

Within such an information vacuum there is a danger that decisions will be taken which are not
in the best overall public interest in achieving a sustainable balance between the economic
interests of supporting short-term let uses and the social interests of ensuring an adequate
housing supply, especially so given the strength of local opinion regarding housing costs.

Given the lack of objective information upon which to base decisions on short-term let
applications, a more appropriate course of action would be for the Council to define the number
of short-term lets that it considers to be an acceptable amount in the Dunkeld and Birnam area
and then use this figure as a benchmark against which the consideration of proposals for short-
term let uses will be assessed. My client should not be penalised for having voluntarily come
forward to assist the Council to initiate the process of achieving such a balanced position when
the real source of the problem is down to the actions of others who have not yet sought to work
with the Council by submitting an application for planning permission.

In addition, although it is recognised that the Council needs to address local housing issues,
the current situation in Birnam wasn’t arrived at overnight and in order to avoid the risk of an
adverse impact on the local economy, the remedy should be applied progressively. The
Council now has an opportunity to apply such a progressive remedy and mange a solution to
the local housing situation through gradual change via the planning system. This is the only
safe way of ensuring that the legitimate response to local housing need is not achieved to the
detriment of tourism based support for the local economy.

As a further consideration, a strategy of refusing applications for short-term let uses, in
advance of carrying out the necessary work to assess the number of such uses an area can
sustain, will effectively deter operators of existing unauthorised short-term lets from coming
forward and submitting an application. Although the Council has the option of pursuing
enforcement action to address this, such action would be much more effective if it were to be
taken against a background of an objective assessment of capacity thresholds.

Unless such an approach is taken there is little prospect of the Council resolving the impact of
short-term lets on local housing supply. To the contrary, far from resolving the issue, arbitrary
refusals of planning permission in the absence of objective information upon which to base
such refusals will simply consolidate the problem in that the operators of existing unauthorised
properties will lack any incentive to come forward, thereby forcing the Council into very
resource intensive enforcement action.

If the Council were to carry out some level of assessment to identify the number of short-term
lets the area can sustain in achieving a balance between the social imperative of maintaining
an adequate supply of housing and the economic imperative of ensuring provision of tourist
accommodation, and if the Council were to then make such a figure known locally, the problem
relating to the impact of short-term lets on local housing supply would be solved overnight.
Operators would be falling over themselves to get their application in and approved prior to the
capacity figure being reached. Such an approach would have the added benefit that the
Council would then be in a much stronger position to pursue enforcement action against
unauthorised uses.

In seeking to set out criteria for the selection of short-term lets that should gain favourable
consideration within the overall capacity limits set for a particular area, priority should be given
to those properties where sustainable transportation objectives can be achieved. In this regard,
the RoH advises that:
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The application site is however within convenient distance of public transport
options in the form of bus stops on Perth Road and Birnam Railway Station. In
these respects, the proposal accords with NPF4 Policy 13, Sustainable
Transport and LDPZ2 policy 60B.

In particular, the property at 2 Birnam Terrace is located close to the railway station and is in
easy walking distance. Guest frequently arrive by train and then use the train and local bus
services for onwards links to popular visitor destinations. As such there is considerable merit
in approving this application in terms of promoting sustainable modes of transportation

Turning now to more detailed consideration under the reasons for refusal offered by the
Council. In relation to the effect on amenity and the character of the area, although the reason
for refusal offered is definite in stating the adverse effects, the RoH does not portray such a
confident stance. In detailing the assessment relating to effect on amenity the RoH even
confirms that the use is not significantly different from a residential use:

In respect of criterion (i) of NPF4 Policy 30(e), the proposed use of the property as
a short term let would not be significantly different from a flat in terms of its physical
appearance, the extent of guest footfall or noise emanating from the property, so
long as good management practices are in place.

In view of this it is perplexing to note the conclusion reached in the RoH:

However, the high turnover of guests would likely be higher than typical private
rented or owner-occupied accommodation, and this could have an impact on noise
and disturbance to neighbours and may contribute to a cumulative adverse impact
on the residential character of the area.
In addition to this contradictory position, the use of terms such as “would likely”, “could have”
and “may contribute” are hardly the decisive and robust terms of assessment that would justify
refusal of the application. As such the assessment is considered to be based mainly on
subjective conjecture on what may happen in the future as opposed to being based on any
objective assessment of the current position.

Although it could be argued that such an objective assessment is not possible for a new short-
term let proposal, it will be noted that this is a retrospective application and that there have
been no complaints whatsoever from neighbours in the two years it has been in operation. In
addition, it will be noted that the planning application itself did not attract any objections.

These two factors are considered to provide a strong basis for an objective assessment by the
Council that the proposals will not have a negative effect on amenity. Given the Councils clear
uncertainty in the RoH over whether or not such an amenity impact will occur, far from swinging
towards a refusal, it is considered that the lack of any complaints or objections should provide
the Council with a high degree of confidence in swinging to towards a conclusion that no
amenity impact will occur.

Mention is made in the RoH of the Reporters appeal decision at Merlin Court Birnam in support
of an adverse assessment regarding impact on amenity and the character of the area at 2
Birnam Terrace. However, for the reasons stated above, the situation at Merlin Court is
radically different to that at 2 Birnam Terrace. The application at Merlin Court was not
retrospective therefore there was no objective means of assessing the impact. In addition, the
application at Merlin Court attracted a high number of objections from local residents. These
considerations substantially diminish the extent to which the Reporters decision on Merlin
Court should be treated as a material consideration in the assessment of the application at 2
Birnam Terrace.
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Itis also noted that applications for short-term lets in the immediate vicinity of 2 Birnam Terrace
have been given an entirely different assessment in relation to effect on amenity and the
character of the area.

In March of 2023, Flat 2 at Parkview Station Road Birnam was granted planning permission
for a change of use to short-term let use. The RoH for this application is included as Document
5. In order to provide clarity on the location of this approval the RoH has been amended to
include the location plan. It will be noted that Flat 2 Parkview is on the other side of Birnam
Terrace from the property forming the subject of this Review.

Despite this close proximity, the RoH for the planning permission at Parkview notes in relation
to effect on the amenity and character of the area that the proposed change of use is entirely
acceptable. Specifically, the RoH advises:

In respect of criterion (i), the proposed use of the property as a short term let would
result in footfall associated with guests staying at the property. However, the footfall
would not be significantly different from the footfall associated with use as a
residential flat. The flat is accessed through a communal entrance and noise from
the use of the property as a short term let is not considered to be significantly
different from its use a residential flat. The use of on street parking and communal
garden would be in keeping with the residential use.

The RoH states that the above assessment is based on the lack of any complaints during the
2 years the property has been operating as a short-term let. In this regard the RoH states:

The supporting statement notes the property has been operating as short term let
accommodation for 2 years with no complaints reported from neighbours to the
property. It states that the rentals are professionally managed by an independent
business.

The obvious question is, why is the same basis for assessment not being applied to the
retrospective change of use at 2 Birnam Terrace where, as is the case at Parkview, no
complaints have been made over the three year period the short-term let has been operating
at 2 Birnam Terrace and no objections were submitted in response to the planning application.
Particularly when the property at Parkview is within whispering distance of 2 Birnam Terrace.

In addition, the property at Parkview is accessed through a communal entrance thereby giving
rise to a much higher potential for disturbance than exists at 2 Birnam Terrace where there are
two separate dedicated entrances, one off Birnam Terrace and the other to the rear in the
courtyard area.

The Council has also recently approved another application for change of use, including
holiday accommodation units, at Merryburn Station Road Birnam (Ref: 22/00143/FLL). As will
be seen from the RoH (Document 6), this property diagonally adjoins 2 Birnam Terrace. Again,
the RoH offers a very positive assessment in relation to the effect of the proposed short term
lets on amenity and the character of the area. In this regard the RoH states:

The proposed development would be in keeping with the character and appearance
of the existing building and the conservation area. As a result it would have a positive
impact on the quality of the surrounding built and natural environment, residential
amenity and the character and appearance of the conservation area.

The only possible explanation for the above inconsistencies, associated with properties right
next door to and even adjoining 2 Birnam Terrace, relates the Reporters decision at Merlin
Court. However, for the reasons stated at paragraph 3.23, the situation at 2 Birnam Terrace is
radically different from that at Merlin Court.
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It should also be noted that the property at 2 Birnam Terrace was previously part of the
Merryburn Hotel before it was sold as a private dwelling. The approval of this application for a
short-term let will therefore simply be restoring the use of the property to it's previous status.

In addition, it will be noted from my clients submission that they have carried out extensive
works on the property, works which have restored the external appearance to a standard
commensurate with the best interests of preserving the character and appearance of the
conservation area.

In relation to the refusal on amenity grounds and effect on the residential character of the area,
the Council also refers to Policy 17 — Residential Areas, of the Perth & Kinross LDP. However,
contrary to the Councils assertion, Policy 17, and in particular Policy 17(d), provides direct
support for approval of the application.

The overall objective of Policy 17 is to safeguard the amenity of residential areas whilst also
allowing uses which are compatible with a residential use. In this regard Policy 17 states:

Generally, encouragement will be given to proposals which fall into one or more of
the following categories of development and which are compatible with the amenity
and character of the area:

(a) Infill residential development at a density which represents the most efficient use
of the site while respecting its environs.

(b) Improvements to shopping facilities where it can be shown that they would serve
local needs of the area.

(c) Proposals which will improve the character and environment of the area or
village.

(d) Business, homeworking, tourism or leisure activities.

(e) Proposals for improvements to community and educational facilities.

It will be noted that one of the categories of development that will be encouraged within a
residential area is tourism under part (d). Therefore, as well as supporting the argument that a
tourism use, such as a short-term let use, is compatible with a residential area in terms of
amenity and effect on the character of an area, Policy 17(d) also provides direct development
plan policy support for approval of this application.

In relation to the second reason for refusal, this focuses on the two criteria set out under NPF4
Policy 30(e) in the assessment of proposals for short-term uses. Specifically, the Council states
that the retrospective application for the short-term let use at 2 Birnam Terrace is contrary to
the second criterion in that approval will result in:

ii) the loss of residential accommodation where such loss is not outweighed by
demonstrable local economic benefits.

In addressing this reason for refusal, it will be noted from my clients submission (Document 1)
that his primary purpose in purchasing the property is related to supporting his role as a senior
officer withing the Scottish Fire and Rescue Service. The short-term let use is purely a
secondary use. As such, in the event that this secondary use as a short-term let is refused, the
primary use of the property will remain. Therefore, the loss of the residential use is a
consequence of the property being purchased in order to support my clients employment. The
second reason for refusal is therefore incorrect in stating that approval of the short-term let use
will result in the loss of the residential use of the property as part of the local housing supply.
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This position will remain the case once my client retires from the Fire Service in that he then
intends to move to Birnam on a permanent basis.

Although, the issue regarding my clients employment needs as the primary purpose in
purchasing the property was raised in an email to the Council dated 25" February 2024, it is
noted that the RoH does not mention this. This is not only relevant to the above consideration
but also to the following matters.

Notwithstanding the above, the second reason for refusal also introduces the aspect of
assessment relating to the economic justification for the loss of the residential use. This
consideration is also raised under the Perth and Kinross Non-statutory Planning Guidance —
Change of Use of Residential Property to Short-term Let (Document 7) which states:

6. Is there anything which demonstrates that the loss of the residential
accommodation will be outweighed by the benefits of the proposal to the local
economy?

In addressing the above economic imperative, given that my client’s primary purpose in
purchasing the property is to support his employment needs and that the property will be
retained to meet this need regardless of the outcome of this application, refusing the
application will result in an overall detrimental impact in planning terms in that there will be a
consequent loss to the local economy for no social advantage in terms of housing supply.
Conversely, to approve the application will result in an overall positive planning outcome by
maintaining the local economic input derived from promoting tourism, despite the loss of the
property to the local housing supply, an impact which will exist irrespective of the short-term
let use ceasing.

As a further consideration relating to the fact that my client purchased the property in order to
support his employment, as opposed to the primary purpose relating to the establishment of a
short term let, the Town and Country Planning (Short-term Let Control Areas) (Scotland)
Regulations 2021 (Document 8) and Planning Circular 1/2023 — Short-term Lets and Planning
(Document 9) set out criteria defining what constitutes the provision of a short-term let. In this
regard, Section 2 part (c) of the above Regulations and Annex A of the Circular advise that:

2.(1) For the purposes of section 26B of the Act, and subject to section 26B(3) of the
Act, a short-term let is provided where all of the following criteria are met—

(c) the accommodation is not provided for the principal purpose of facilitating the
provision of work or services to the person by whom the accommodation is being
provided or to another member of that person’s household,

Therefore, given that my client purchased the property for the principal purpose of facilitating
the provision of work, once the Short-term Let Control Area is designated, the short-term let
use will be exempt from the requirement to obtain planning permission under Section 26B of
the Town and Country Planning (Scotland) Act 1997 (As Amended).

Although it will be noted from my clients submission that demand for the use of the property
for work purposes varies, the Regulations make no distinction in the intensity of such use in
qualifying as an exemption under Section 2(c). In this regard the Regulations simply relate the
exemption to the “principal purpose” not the principal use. Therefore, despite the variation in
the intensity of the use of the property to support his employment needs, it remains the case
that the principal purpose is to support such employment needs and the exemption under the
Regulations applies.

Also, the Council’s view is that any change of use from a residential flat to a short-term let
constitutes a material change of use, irrespective of issues of fact and degree relating to each
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case. Given the fact that the above Regulations advise that a short-term let is not being
provided where the primary purpose is to facilitate the provision of work, then this provides a
strong material consideration in support of an assessment that a material change in the nature
of the use has not occurred in this case.

4.0 Conclusion.

4.1 The above Grounds for Review are considered to provide a strong justification for approval of
this retrospective application for the change of use to short term let use at 2 Birnam Terrace,
Birnam, Dunkeld. The reasons in support of such approval can be summarised as:

e it lies within the Council’'s power to prevent the cumulative impact on amenity,
character of the area and housing supply that are the root cause of the Council’s
decision to refuse this application. The Council in refusing the application has done
so based on concerns over the cumulative impact of short-term lets in the area
without having adequate information on the extent of the problem and, most
importantly, without taking into consideration the fact that it lies within the Council’s
power to redress the situation via the planning system.

¢ my client should not be penalised for being one of the first to voluntarily come
forward and submit an application for planning permission in order to cooperate
with the Council in achieving a more sustainable balance between short term let
uses and residential uses when the vast majority of the short term let uses
operating in the area are doing so without the benefit of planning permission.

e the fact that my client has operated the property for 2 years without any complaints
from neighbours and the fact that there were no objections to the application,
provide a strong material consideration in support of an assessment that the short-
term let use will not have an impact on amenity and the character of the area,
despite the Reporters findings at Merlin Court Birnam.

e the lack of complaints and objections has been used by the Council as the basis
for assessment of an application at Parkview that the change of use from a flat to
a short-term let use will not have any effect on amenity. Parkview is only a matter
of meters away from my clients property.

e a further approval of planning permission for short term lets at Merrybank, which
diagonally adjoins 2 Birnam Terrace, has recently been approved by the Council
on the basis that there will be no effect on amenity or the character of the area.

e contrary to the Councils reference to Policy 17(d) of the Perth and Kinross Local
Development Plan in support of refusal of the application, this policy provides direct
support for approval of the application.

e contrary to the provisions of the second reason for refusal, the loss of the property
for local housing supply purposes is not a result of the short term use. The property
was purchased by my client in order to support the accommodation needs of his
role as a senior commander within the Scottish Fire and Rescue Service.
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e given the above, if the application is refused, the property will retain this principal
purpose and there will be no benefit in terms of local housing supply, whereas the
economic benefit that would otherwise be derived from the short-term use will be
lost.

e given that the property was purchased by my client for the principal purpose of
facilitating work, the provisions of the Town and Country Planning (Short-term Let
Control Areas) (Scotland) Regulations 2021 and Planning Circular 1/2023 — Short-
term Lets and Planning state that the property is not providing a short-term let use
for the purposes of the proposed Short-term Let Control Area covering Birnam and
Dunkeld. Therefore, once the Birnam and Dunkeld Short-term Let Control area is
established the property will be exempt from a requirement to obtain planning
permission.

e given the Council’s opinion that any change of use from a flat to a short-term let
constitutes a material change, regardless of an assessment of fact and degree in
each case, then notwithstanding the above exemption, it could be argued that
planning permission is still required. However, the above exemption under the
Regulations provides a strong material consideration in terms of an assessment of
fact and degree in support of a conclusion that the use of the property for short-term
use purposes does not constitute a material change in the nature of the use, thereby
removing the need to obtain planning permission.

¢ the proposal accords with NPF4 Policy 13, Sustainable Transport and LDP2 policy
60B in that the application site is within convenient distance of public transport
options in the form of bus stops on Perth Road and Birnam Railway Station. Approval
of this application will therefore be directly consistent with the principles of promoting
sustainable transportation.

4.2 In view of the above, it is considered that the approval of this application for planning
permission in accordance with the provisions of Section 25 of the Town and Country Planning
(Scotland) Act 1997 is merited. On this basis it is respectfully request that the Perth and Kinross
Local Review Body approve this application for planning permission.
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Supporting Statement for Notice of Review

I have applied for planning permission for a change of use from domestic premises to Short Term Let
accommodation. Unfortunately, this has been refused and | wish to respectfully submit a request for a
review taking in to account the further information provided here.

In terms of back ground. My wife and | purchased the property in November 2021. The primary purpose in
doing so was to support my role as a response Operational Commander for the Scottish Fire and Rescue
Service in the north (we live in West Lothian so a home address was required to be in the North Service
Delivery Area). Essentially, | had to live in an appropriate area to provide a level of operational fire cover.
The short-term let use is purely a secondary consideration.

The property at 2 Birnam Terrace was once part of the Merryburn Hotel, although I’'m not sure when it was
changed to domestic use.

At the point of purchase, the property had been vacant for around 6 months by the previous rental tenant,
and the owner decided to sell. The condition of the property was extremely poor, with no working heating,
leaking shower, worn carpets, rotting wood, faulty electrics and the general décor was poor with peeling wall
paper, missing doors and plasterwork failing. Dampness was also evident on the gable end and foliage was
growing on the chimneys and from cracks in the pointing. All these issues have now been addressed.
Externally, stone work has been repointed, sealed where required and gutters painted. Windows and
woodwork have all been refreshed to maintain and improve the traditional look of the property. | have
carried out maintenance on the roof and gutters, which aides the two domestic properties below at my own
expense. The property benefits from its own entrance and stairway and it retains the original look and
design with some nice original architectural touches. It has gone from a tired, damp and poorly maintained
property to a restored property that now compliments the built environment around it. | have ensured
appropriate maintenance affords sustainability for the property for years to come.

We have invested my wifes redundancy payment and more (upwards of £15k ) to bring the property to a
very high standard and make it habitable as a work and home location for myself.

We have applied and been successful in attaining our Short Term Let licence and would like to continue
investing in the property fixing some outstanding issues regarding stone work, guttering, chimneys and
insulation.

We started letting the property through Air BNB April 2022 and we have the highest possible reviews on Air
BNB. Air BNB features a two way feedback system that prompts guests and host to rate each other. The
result is (so far) guests have been respectful, look after the property and are courteous to neighbours.
Guests tend to eat out locally bringing income to local businesses and we promote the local community
offering on Air BNB and in the flat welcome pack. We haven'’t received a single complaint at any point
during STL use for noise or any other issues.

We are fully compliant and insured with specialist insurance and liability in place. Our guests love the
property and the area. We employ a local cleaner to ensure the highest quality is maintained and provide
detailed information to encourage guests to explore the area and use the local businesses, contributing to
the local economy. To date we have had no objections or concerns and the neighbours are supportive in
every way.

Within the immediate area, there are some other STL properties, but these have reduced in number since
the introduction of the STL process. In the courtyard where the property is located, there were four STL
properties in 2022, now this is reduced to two - including ours.

In terms of retaining the property, it is my goal to retain the property and address for work purposes in the
North Service Delivery Area. At the moment, my Command Cover has moved back to the East Service
Delivery Area (due to a change in role to led service delivery in Edinburgh), but | need to retain the property
given the nature of the Fire Service and the potential for change in fire cover location. By using the property



as a STL makes retaining the property viable over the medium term. Should my command cover change, |
will use the property again for this purpose.

| trust this information is of use and ask that you consider my request to review the decision to support
continued use as an STL. Many thanks



DOQCUMENT 2

PERTH AND KINROSS COUNCIL

The Civic Government (Scotland) Act 1982 (Licensing of
Short-term Lets) Order 2022

GRANT OF FULL LICENCE (SECONDARY LETTING) FOR
SHORT-TERM LET

Licence holder(s): Alison Dourley, David Dourley
Day to Day Manager(s): Alison Dourley, David Dourley
has been granted a Short-Term Let Licence
to accommodate a maximum of
4 guest(s)
at
2 Birnam Terrace, Birnam ,Dunkeld, Perth And Kinross, PH8 0DR

Subject to the Council’s approved conditions for Short-Term Lets.

Licence No: PK11185F

Valid Until: 13/09/2026

L. Simpson
Head of Legal & Governance Services
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Mr David Dourley Pullar House
35 Kinnoull Street

c¢/o JJF Planning PERTH
Joe Fitzpatrick PH1 5GD

35 Ay.toun Crescent Date of Notice:15th May 2024
Burntisland

KY3 9HS

TOWN AND COUNTRY PLANNING (SCOTLAND) ACT
Application Reference: 23/01707/FLL

I am directed by the Planning Authority under the Town and Country Planning (Scotland)
Acts currently in force, to refuse your application registered on 14th November 2023 for
Planning Permission for Change of use from flat to short-term let unit (in retrospect) 2
Birnam Terrace Birnam Dunkeld PH8 ODR

David Littlejohn
Strategic Lead (Economy, Development and Planning)

Reasons for Refusal

1. The proposal is contrary to National Planning Framework 4 (2023) Policy 14(c): Design,
Quality and Place and Perth and Kinross Local Development Plan 2 (2019), Policies 1A
Placemaking and Policy 17 (d) Residential Areas as the short-term let accommodation
would adversely impact on the amenity of neighbouring residents and the short-term let
use would not be compatible with the amenity and character of the surrounding
residential area.

2. The proposed retrospective change of use is contrary to Policy 30(e): Tourism of
National Planning Framework 4 (2023) as the proposal would result in:

i) An unacceptable impact on local amenity and character of the area, and

i) The loss of residential accommodation where such loss is not outweighed by
demonstrable local economic benefits.

Justification

The proposal is not in accordance with the Development Plan and there are no
material reasons which justify departing from the Development Plan.

Page 1 of 3



Informatives

1 The applicant is advised that the use of the property as a short-term let
accommodation unit should cease immediately to avoid formal enforcement
action being considered.

The plans and documents relating to this decision are listed below and are
displayed on Perth and Kinross Council’s website at www.pkc.gov.uk “Online
Planning Applications” page

Plan Reference
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